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29th September 2011

Dear Ms Smagadi,


Re Communication to Aarhus Convention Compliance Committee (ACCC)  
-
- Displacement of Central Edinburgh Traffic Ref,ACCC/C/2010/53


Thank you for forwarding the DEFRA  comments dated 23rd August 2011. Whilst awaiting your advice on the next action required of the MFT subcommittee, I thought it useful to make the following observations, and to provide an update on recent developments.

SPSO Report: 


The recently forwarded copy of my letter to the SPSO dated 27th April 2011 regarding his draft report,  largely explains why we strongly disagree with the findings of the final report, but are not allowed to challenge them. 


In addition however, DEFRA's annex 1 - the response of CEC to the SPSO dated 4th October 2010 - is  particularly interesting. This is the MFT subcommittee's first sight of that document which throws considerable light on the reason that the SPSO's final report departs so much from the original complaint - which was solely about the permanent diversion of traffic that would be kept in place once the tram system became operational. The need for diversions during construction has always been fully understood by residents. This point was emphatically made in the preamble to MFTS's second stage response to CEC of 8th April 2010 (our Doc 8) where the word permanent was underlined, and clarification repeated . All the material under the headings Phases I & II in annex 1 is therefore irrelevant, and obfuscatory in effect.

Fundamental Problem:


Fundamental to this dispute has been the refusal by CEC to acknowledge that residents have a legitimate environmental complaint, and it's claim that, as part of the roads network the streets of the Moray Feu can be expected to carry any traffic loading within the limits of physical capacity irrespective of their residential nature. CEC does not acknowledge any harm in the wholesale transfer of traffic with it's attendant pollution from the city's main commercial artery into an established residential area. This view, briefly alluded to in para 1.1b of annex 1, explains the  resistance of CEC to any significant changes to it's plans, and it's consistently defensive stance.

Public Hearing:


As explained in the DEFRA response, Local Authorities had an obligation to hold a Public Hearing before an independent reporter, until the amendment of 2008 to the 1999 Regulations ( Doc 10 shows extracts from a previous Hearing Report dealing with traffic diversion into the Moray Feu): after that it did not. The ACCC might like to note that this reduction in public access to justice was introduced only 3 years after the UK's ratification of the UNECE Aarhus Convention.


Apart from the SPSO and the Aarhus CCC, where consideration is restricted to procedure,  the sole remaining recourse for residents is a Judicial Review as mentioned in the DEFRA letter. However this has been costed at a minimum of £60,000 with the possibility of an unlimited expenses award, and is therefore outwith the reach of residents in terms of access to justice.

STAG 2 Report 203011/0101/D of 28th November 2003; 


This Report does not, as claimed, address the Moray Feu nor indeed any areas outwith the proposed tram route (designated as the 'limits of deviation'). In fact it was written two years before the parliamentary hearings at which CEC denied that the Moray Feu would be affected.


The only mention of traffic diversions occurs in  Appendix B page 70. Under 'Operational  Phase', the statement appears “....existing traffic will be diverted from the tram route in a number of places. There will be a change of low magnitude in the townscape of a number of areas due to increased traffic, but because the extent of  traffic diversions has not been fully modelled this cannot be assessed in detail.”  It is therefore quite incorrect to imply that this report fulfils the requirement for an environmental impact study on the Moray Feu traffic diversion. 

Parliamentary Scrutiny:


Contrary to the claim by DEFRA, traffic re-routing was not subject to parliamentary scrutiny. In fact at the 2005 parliamentary hearing the agent for CEC, in answer to the submissions of the community chairmen, claimed specifically that the residential Moray Feu area would be unaffected by the trams scheme  (Docs 2&3 appended to our complaint refer – the latter supplied by Malcolm Chisholm MSP) 


The CEC continues to maintain – against the evidence of the community chairmens' submissions - that the need to permanently divert general traffic through the Moray Feu was not discovered until 2008 (when it became public knowledge through the September 2008 exhibitions), following which, in the TRO proposal of 22nd September 2009, traffic diversion was designated as a 'wider area' issue to be dealt with after the trams became operational.

Workshops:


Whilst the proposal to set up local workshops in order to advance consideration of the 'wider-area'  effects of the Shandwick Place closure ( in view of the volume of objections received) falls far short of an independent Public Hearing, residents nevertheless agreed to participate, but noted that any recommendations produced would be adjudicated upon by the same CEC officials that they had been petitioning since 2008, and who it was stated “will attend in the role of support but not for the purpose of providing a solution”,  


As part of initial information gathering, the mitigation measures workshop requested and was supplied with the latest results of traffic modelling by tie Ltd, which now included the one-way re-opening of the  Charlotte Square route running parallel to the Moray Feu, and the re-closure of an important feeder route.Together these would, it is claimed, reduce the increase in traffic flow through the Feu to between 2% and 5%. This is a very large drop from the 34%-39% originally predicted in the tie Ltd letter to myself of 24th October 2008 (DEFRA annex 3), and presently being experienced under the temporary diversions. Not withstanding the uncertaincies of computer modelling, the workshop therefore considered that the increase could be reduced to zero by the application of basic mitigation measures and will request that zero increase is accepted as the recognised target – which would also be in line with the 2003 CETM Public Hearing recommendations. A prioritised  list of mitigation measures is currently being drawn up for presentation at the next formal workshop meeting. Acceptance of this position will test the probity of the workshops in terms of meaningful participation.

Public Participation:


Whilst it is claimed by DEFRA at considerable length, that CEC has provided opportunities for public participation that more than meet it's statutory obligations, it is only necessary to study the public objections which are detailed in Annex 5 to the DEFRA letter - and the CEC response to these –  to understand how unsatisfactory this participation has been for residents. Annex 5 and it's appendices form a key document for the understanding of this issue.


Without the discipline imposed through the ultimate scrutiny of a Public Hearing, CEC has been able to reject inconvenient criticism with untested argument. Concessions have been made only under extreme pressure from residents, such as the granting of one-way re-opening of Charlotte Square – in that case requiring the ultimate assistance of Ward councillors. This for example was very much a limited concession compared with the full opening requested, and conceded importantly without the backup of measures residents consider necessary to ensure compliance. Another example that cannot go unchallenged is the claim made by CEC  in DEFRA's annex 1 para 1.1b. In this case the temporary asphalt surfacing, claimed as a mitigation measure against noise and vibration, was in fact carried out to infill and stop the spread of an area of deep rutting in the cobbled surface caused by diverted heavy goods vehicles - an area bordered by gardens.


There is nothing in the DEFRA letter that effectively counters the claims made by MFT  in it's formal complaints to CEC, the SPSO, and the ACCC via the ten examples quoted. 

Air Pollution Data:


Recent documentation supplied to Aarhus by MFT subcommittee chairman Dr Ashley Lloyd testifies to the ongoing failure of CEC officials to supply residents with up-to-date air pollution data.  Again annex 5 to the DEFRA  letter graphically reveals the defensive attitude of CEC in it's determined  attempts to discredit the data gathered and analysis carried out by MFT. Instead of cooperating with residents, CEC has chosen to ignore that this large scale traffic displacement must carry with it equally large scale environmental pollution, and by its failure to act accordingly, has forced MFT to make its own measurements of noise, air pollution, and initially even traffic counts.


Evidence has already been provided to CEC showing  the close match between MFT data and that from the CEC continuous measuring station at the Feu boundary, which refutes claims of inaccuracy. Moreover DEFRA itself was obliged to issue a nationwide advisory notice on the diffusion correction procedure for nitrogen dioxide, following Dr Lloyd's observation that this was being incorrectly applied by CEC. CEC cannot therefore claim to be dealing with a group which is unable to properly interpret raw air pollution data, and Dr Lloyd strongly challenges the CEC interpretation of the views of their own expert witnesses.


Moreover despite invitation, CEC  officials failed to collaborate with MFT regarding the belated installation of nitrogen dioxide diffusion tubes, and refused to site any of these alongside existing MFT sensors for comparison. To the knowledge of residents CEC has not carried out noise measurements within the Feu.


The justification offered by CEC for failing to extend the AQMA to cover the Moray Feu  when the plan for this major and permanent traffic diversion into the residential area became known, is regarded by MFT as incomprehensible. This is particularly so in view of the fact that the central Edinburgh AQMA was arranged to encompass areas of air pollution concern along the non residential Princes St/Shandwick Place arterial route from which the displaced traffic is to be  diverted.





Yours Sincerely,






Alistair MacIntosh






on behalf of the Moray Feu Traffic (MFT) subcommittee

